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Hon. Steve Barnett
Secretary of State
500 E Capitol Avenue
Pierre, SD 57501
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S.D. SEC. OF SIATE

Dear Secretary Ba rnett,

The Legislative Research Council received an initiated measure to change the penalty for unauthorized
ingestion of a controlled substance in SDCL 22-4-5.1. The initiated measure requires a fiscal note because
it was determined it may have an impact on revenues, expenditures, or fiscal liability of the state or its
agencies and subdivisions. SDCL 2-9-31 requires the fiscal note be no longer than fifty words.

The fiscal note examines the fiscal impacts associated with reducing the penalty for unauthorized
ingestion of a controlled substance. The in itiated measu re amends SDCL 22-4-5.1 to say a violation of this
section would no longer be a Class 5 felony for substances in Schedules I and ll or Class 6 felony for
substances in Schedules lll and lV, but instead a petty offense for all controlled substances.

The average amount of individuals in prison each year for ingestion of a controlled substance as their
primary offense is 340.7 based on convictions data from 2019. The data from 2020 and 2021 were not
included due to the effect of the COVID-19 pandemic on South Dakota courts and prisons. Admissions to
prison include all types. lt is not known at this time how convictions and sentences due to violations of
SDCL 22-4-5.1 will change after the COVID-19 pandemic, but for the purposes of this fiscal note, it is
assumed convictions and sentences would return to 2019 levels indefinitely.

According to SDCL23-7A-22, the dlsposition for petty offenses cases allows for only one possible result if
the plaintiff prevails against the defendant: a S25 judgment in favor of the plaintiff. Thus, if the initiated
measure passes, no individual found to be in violation of 22-4-5.7 would be subject to imprisonment of
any kind. Accordingly, it is assumed savings to the State would not result in higher costs to counties, as

iails should not see in an increase in their population due to this initiated measure. Fines collected from
SDCL 22-4-5.1 are assumed to be minimal, and court costs are assumed to stay the same. They are not
factored into the analysis.

The Department of Corrections (DOC) classifies those who are convicted of a Class 5 or 6 felony to be
minimum risk. DOC projects holding minimum-risk prisoners will cost 549.95 per day in fiscal year 2022.
This cost is expected to inflate every year after, but the calculations done here are intended to provide
the minimum amount of savings expected.
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Thus, based on the 340.7 individuals on average who would no longer be in prison every day for violating
SDCL 22-4-5.L, the State can expect to save at least 56.2 million every year on an ongoing basis once
everyone convicted under this statute completes their sentences. Since the average length of stay for
those convicted under SDCL 22-4-5.1 as their primary offense is 312.2 days, the State can expect to see
the full amount of savings per year within one year after this initiated measure would pass.

Enclosed is a copy of the initiated measure, in final form, that was submitted to this office. ln accordance
with SDCL 2-9-31, I hereby submit the Legislative Research Council's fiscal note with respect to this
initiated measure.

Sincerely,

"*/(U*2,**-Reed Holwegner
Director

E nclosures

Cc: Payton Beh rend



SOUTH DAKOTA LEGISLATIVE RESEARCH COUNCIL

FISCAL NOTE

INITIATED MEASURE

AN INITIATED MEASURE CHANGING THE PENALW FOR UNAUTHORIZED

INGESTION OF A CONTROLLED SUBSTANCE.

Reducing the penalty for unauthorized ingestion of a controlled substance to a petty offense
would, after one year, save the State at least $6.2 million per year on an ongoing basis. No costs
are expected to shift to counties.

Approved: Date:

Reed Holwegner, Director
Legislative Research Council


